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Braka & Inc .
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Co

for Redetermination of a Deficiency or Revision
of a Deterurination or Refund of Corporation
Franchise Tax under Article 9A of tle Tax Law for
the Years 1972 & 1973.

said addressee
said wrapper is
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is the petitioner
the last known address

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Courmission, that he is over 18 years- of age, and that oi tle
6th-day of_July, 1984, he served the within notite of DeciJion by cert i f ied
nail  upori Braka & Co., Inc., the petit ioner in the within proceeiing, by
enclosing a true copy thereof in a securely sealed postpaid wrapper-addressed
as fol lows:

B raka  &  Co . ,  I nc .
c/o David Braka, Pres.
450 Seventh Ave.
New York, NY 10001

and by depositing same enclosed
post office under the exclusive
Service within the St.ate of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
6th day of July, 1984.
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STATE OF }.IEW YORK

STATE TN( COMI{ISSION

In the Matter of the Petition
o f

B raka  &  Co . ,  I nc .

for Redeternination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9A of the Tax Law for
the Years L972 & 7973.

AFFIDAVIT OF I,IAIIING

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Seynour Taub, the representative of the petitioner in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Seyrnour Taub
Eisner & Lubin
250 Park Ave.
New York, NY 10017

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said h'rapper is the
Iast known address of the representat.ive of the petitioner.

Sworn to before me this
6th day of JuIy,  1984.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 1?/2.27

July 6, 1984

Braka & Co.,  Iuc.
c/o David Braka, Pres.
450 SeventL Ave.
New York, NY f0001

Gentlenea:

Please take notice of the Ilecision of the State Tax Conmiseion enclosed
herewith.

You have now exhaueted your rigbt of review at the adninist.rative leve}.
Pursuant to section(g) 1090 of the fax Law, a proceeding io court to revierf ao
adverse decision by the State Tax Cormissloa nay be ioetituted only under
Article 78 of the Civil Practice Law and Rulesr'and must, be comenled in the
fupreue Court of the $tate of Ner York, Albany-County, within 4 nontbs from the
date of this notlce,

Inquiries coacerning the computatioo of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation eod Fineoce
Larc Bureau - f,itigation Unit
Building #9, State Canpus
Albanyn l{ew York 72227
Phone # (518) 457-2070

Very truly yours,

STATE Til( COI{MISSIOII

Petit.ioaer I s Repreeentative
Selmour Taub
Eisner & I,ubin
250 Park Ave.
New York, NY 100f7
Taxing Bureaut s Represeutati.ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetitLon

o f

BRAKA & CO., INC.

for Redeternlnation of a Deflclency or
for Refund of Franchlse Tax on Buslness
Corporations under ArtlcLe 9-A of the
Tax Law for the Years L972 and 1973.

DECISION

Petltioner, Braka & Co., Inc., 450 Seventh Avenue, New York, New York

10001, flled a petltlon for redetermination of a deflciency or for refund of

franchise tax on busl.ness corporatLons under ArtlcLe 9-A, of the Tax Law for the

years L972 and 1973 (FlLe No. 27930).

A fornal hearlng was held before Dorls E. Stelnhardt, Heartng Offlcer, at

the offices of the State Tax Connleslon, Two WorLd Trade Center, New York, New

York' on Januar! 29, 1982 au 9:00 A.M. Petitloner appeared by Elsner & Lubln

(Seymour Taub, C.P.A.).  The Audlt  Dlvis ion appeared by Paul B. Coburn, Esq.

(Irwin Levyr Esq. r  of  counsel) .

ISSUE

I{hether the Audit Divlslon properly dlsaLlolred a portLon of petltlonerrs

lnt,erest expense as indlrectly attrlbutable to subsidlary capLtal.

FINDINGS OF FACT

1. On November 11, L975, the Audit Dlvlslon tssued to petltloner, Braka &

Co., Ine. ('rBraka'r), tlro Not,ices of Def lcleoclr asserting addltlonal franchlee

taxes due under Artlcle 9-A of the Tax Law for the years L972 and, 1973 ln the

respect ive amounts of $1,5L9.33 and $21364.84, plus lntereat.  The basls of the

adjustments was an lndirect attrlbutlon of petltlonerts lnterest expense to
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subsidlary capital. The Audit Dlvlslon calcul-ated the dlsallowed portlon of

petltionerrs interest deductlon by nuJ.tlplying lts total lnterest expense by

the followlng ratlo: value of subsldiary capital (Schedule C, llne l)/value of

total aasets (Schedule E, line 1). The Audit Dlvlslon utlllzed the average

faLr narket value of assets as shown by petitloner on lts franchlse tax rcPorts.

2. In February, L97L, Braka acqulred 100 percent of the votlng stock of

Mldland Credlt Corp. (ttMLdlandrr) ln a transfer pursuant to sectlon 351 of the

Internal Revenue Code. Braka contrlbuted to Mldl-and $44,284.00 ln cash (fron

Brakars treasury) and $455,716.00 ln lnterest-bearlng notes. At all relevant

times, Brakafs egulty, retalned earnings and capitalizatloa exceeded ltldlandfs

capital lzat lon.

3. Both corporatLons are engaged la the business of purchaslng notes of

forelgn makers and re-selling them to lnvestors. Each corporatlon has lts own

portfolio of lnvestments and its olrn sources of flnanclng for such lnveetuents.

In L972 Mldland lncurred interest expenses ln the amount of $1211136.00.

Ia L972 and 1973 Braka lncurred interest expensea of $87,652.00 and $98r776.00'

respect lveLy.

4. Mldland paid no divldends to its eole shareholder' Braka.

5. On its 1973 federal lncome tax return, Braka reflected llabllltles

total ing $163,658.00, which amount encompaased a l labl l l ty of  $37,799.00 to

Mldland. Braka had also been lndebted to lts subsidLary ln the prevloue year.

6. On or about January 13, L976, Braka flled petltlons requestlng redeter-

mlnatlon of the defl-clencles for L972 and L973, stating the followlng ground

therefor:

nTaxpayer pays interest on Loans incurred ln the ordlnary course
of Lts buslness. The lnterest pald on these loans should be fully
deductlble and not attributable to subsldlary capltal. No loane
are lncurred for the purpose of investlng ln subsldiaries."
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On May 20, L976, the Audit Dlvlslon requested further lnfornatlon from

Braka, lncludlng: (1) each asset to whlch intereet expenee was dlrectly

attrLbuted, the anount of the lnterest expense, and the nature, date and amount

of liablllty lncurred to acqulre or maintaln the asset i Q, the date MldLand

was acqulred and how such aequlsitlon lras flnanced; and (3) the average anount

of loans and advances to Mldland.

On June 18, L976, petltionerte representatlves advlsed the Audlt

Dlvlslon that they were assembllng the data necessary to respond to the above

questions. Petltloner never submltted the data nor dld the Audit DlvLsion

pursue l ts request.

7. On or about June 28, L976, petltloner flled a Clalm for Credlt or

Refund of Corporatlon Tax Paid for the yeat 1973 ln the amount of $337.00'

founded upon the carryback of a L975 net operatlng loss; on or about November

29, L976, petitioner flled a slmilar clain for the yeat L972, seeklng a refund

ln the amount of $601.00.

CONCLUSIONS OF LAI{

A. That Tax Law section 208, subdlvlslon 9 furnlshes the deflnltlon for

and method of conputlng entire net income; paragraph (a), subparagraph (1)

thereof provides that entlre net lncome shall not lnclude "lncome, galns and

Losses from subsidiary capltal . . . t r .  Paragraph (b) sets forth thoee excluslons,

deductl.ons and credits whlch are not pernitted ln the determlnatlon of entlre

net income and provides, ln pertinent part:

"Entire net income shall be determlned without the excluslon,
deduct lon or credit  of :

* * *

(6) in the dlscretion of the tax corrmlsglon, any amount of lnterest
dlrectly or lndlrectly a:rd. any ot,her amoutrt directly attrlbutable as
a carryl.ng charge or otherwlse to subsldlary capltal or to lncome,
gaLns or losses from substdlary capital.tt
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The regulatl.on in foree tot yeata prior to L976 addressed the above two provlelone

as fol lows:

rrAfter deternlnlng Federal taxable lncome, lt nust be adJueted ae
folLows:

* * *

Deduct from Federal taxable Lncome:

(8) A11 dlvidendsr lnterest and galns from subeldlary capltal...wtlch
were taken into account ln computing Federal taxable income (less, ln
the dLscretlon of the State Ta:r Comlsslon, any deductlone allowed ln
comPutl.ng Federal taxable lncome for (1) lnterest whlch wae dLrectly
or lndlrect1y attributable, and (2) any other amounts whlch were
dlrectly attributabLe, as a carrying charge or othend.ee, to subsldiary
capltal or to tncome and gaLns therefrom), but not any other tncome
f rom subs id ia r les . . . " .  Former  20  NYCRR 3.11(b) .

B. That petltioner gave cash and notes ln exchange for the etock of

Mfdl-and, whlch notes petitloner had earller acquired as busineaa aaeets through

financlng. In the absence of any evldence dlrectly attrlbutlng petltlonerrg

lnterest expensea for L972 and 1973 to bueiness capltal, lt ls entlrely reaeonable

to conclude that a portion of such expensee was pald upon the flnancing undertaken

to purchase the notea cootrLbuted to Mldl-andi therefore, that portlon of the

lnterest expenses was attrlbutable to subsl.diary capltal.

C. That the Counleslon does not choose to exerclse the diecretlon accorded

to l t  under Tax Law sect ion 208.9(b)(6) to al low pet i t ioner a deduct lon for the

amount of lnterest Lndlrectly attrlbuted to subeldLary capLtal. The taxpayerrs

excLuslon of tncome from subsidiary capital Ls not a prerequlsite to the

dlsall-owance, in the sane taxable year, of the lnterest deductlon. To conclude

otherwise would allow taxpayers, vla the appropriate tlulng of dlstributloos to

parent corPoratlons from subsidlarlee, to avold taxatlon on euch dlstributLoae,

whtLe at the sane tlme taking advantage of the lnterest deductlon.
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D. That the pet l t lon of Braka & Go.,

of deflclency issued on November 11, L975

ls hereby dl .rected to procees pet i t lonerts

DATED: Albany, New York

JUL 0 ti 1984

Inc. is hereby denled; the notlccs

are sustained; and the Audlt Dlvlelon

claLns for refund.

STATE TAX COMMISSION


